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JURISDICTION OF THE COURT
This Court has jurisdiction of this Petition for Review
pursuant to Article VIII, Section 3 of the Utah Constitution,
Utah Code Ann. §§ 78-2a-3(2)(a) and 63-46b-16 and Rule 14 of the
Utah Rules of Appellate Procedure.
ISSUES PRESENTED FOR REVIEW AND STANDARD OF APPELLATE REVIEW
ISSUE I
A.

Issue:

Whether

the

Board

was

unreasonable

in

changing its conclusions in the application of 11 of the 20 factors between the First and Second Decision.
B.

Standard

of Review:

The

Commission's

will not be disturbed unless it is unreasonable.

decision

Tasters Ltd. ,

Inc. v. Dept. of Employment Security, 819 P. 2d 361

(Utah App.

1991).
ISSUE II
A.
Section

Issue:

In reviewing the 20 Factors set forth in

35-4-22 (j) (5) (A) through

(T) , did

the

Board

fail

to

review the whole record and make complete findings of fact that
were supported

by substantial

evidence

in light of the whole

record.
B.

Standard of Review:

The

Board's

findings

of

fact must be supported by substantial evidence when viewed in

-1-

light of the whole record before the court.
Review,

198

Utah

Adv.

Rep.

67

Johnson v. Board of

(1992) ; Tasters

Ltd.

Inc. v.

Department of Employment Security, 819 P.2d 361 (Utah App. 1991),
Morton Int'l v. Auditing Division of the Utah State Tax Comm'n,
814 P.2d

581

(Utah 1991), Grace Drilling Company v. Board of

Review of the Industrial Commission of Utah, 776 P.2d

63, 67

(Utah 1989).
ISSUE III
A.

Issue:

Whether, the Board's findings on the 20

factors were supported by substantial evidence and whether the
conclusions of the Board were unreasonable.
B.

Standard

of Review:

The

Commission's

findings

will be affirmed if they are supported by substantial evidence
when viewed in the light of the whole record.

Johnson v. Board

of Review, 198 Utah Adv. Rep. 67 (1992); Tasters Ltd., Inc. v.
Dept. of Employment

Security,

819 P.2d

361

(Utah App.

1991);

Morton Int'l v. Auditing Div. of the Utah State Tax Comm'n, 814
P.2d 581 (Utah 1991).

Substantial evidence is more than a mere

scintilla of evidence and something less than the weight of the
evidence.

Johnson at 68.

Tasters must marshall all the evidence

supporting the findings and show, despite the supporting facts,
that the Board's findings are not supported by substantial evidence.

Intermountain Health Care Inc. v. Board of Review, 839
-2-

P.2d 841 (Utah App. 1992).

Heinecke v. Department of Commerce,

810 2d 459 (Utah App. 1991) . The Commissions^ decision will not
be disturbed unless it is unreasonable.

Tasters Ltd. v. Depart-

ment of Employment Security, 819 P.2d 361 (Utah App. 1991).
ISSUE IV
A.

Issue:

Whether the demonstrators are employees

or independent contractors under the 2 0 Factors set forth in
Section 35-4-22(j)(5).
B.

Standard

of Review:

The

Commission's

will not be disturbed unless it is unreasonable.
Inc.

decision

Tasters Ltd. ,

v. Department of Employment Security, 819 P.2d

361 (Utah

App. 1991).
STATUTORY AND REGULATORY PROVISIONS AT ISSUE
Section 35-4-22 (j) (5)
Appendix A hereto.

is set forth in its entirety in

Section 35-4-22(j)(5) provides, in part:

(5) Services performed by an individual
for wages or under any contract of hire,
written or oral, express or implied, are considered to be employment subject to this
chapter, unless it is shown to the satisfaction of the commission that the individual is
an independent contractor.
The commission
shall
analyze
all
of
the
facts
in
1

The 1989 Amendment was in effect when the case arose.
The Act was
amended in 1991 to rearrange and redesignate the sections and the definitions
are now found at Utah Code Ann. § 35-4-22.3(3). All reference to Sections are
to the Utah Code unless otherwise specified.

-3-

Subsections (A) through (T) under the commonlaw rules applicable to the employer-employee
relationship to determine if an individual is
an independent contractor. An individual is
an independent contractor if the weight of
the evidence supports that finding. The following Factors are to be considered if
applicable:
[Factors A - T are set out in Appendix A]
STATEMENT OF THE CASE
I.

NATURE OF PROCEEDING.
This is a petition for review by Tasters Ltd., Inc.

("Tasters") from

the Decision

of the Board

of Review of The

Industrial Commission of Utah, Unemployment Compensation Appeals
(the "Board"), finalized September 9, 1992 (Case No. 92 BR 262T),
finding that "Tasters demonstrators are not independent contractors within the meaning of § 35-4-22(j)(5) of the Utah Employment
Security Act, as amended 1989. Record ("R.") 530.
II.

COURSE OF PROCEEDINGS BELOW.
This proceeding was initiated by Tasters who sought a

ruling from the Utah Department of Employment Security

("Depart-

ment") as to the status of demonstrators to whom Tasters paid
remunerations

for services rendered

under the Utah

Employment

Security Act ("Act") as a result of the 1989 change in the statutory

test of an employee

Section 35-4-22(j)(5).

versus

independent

contractor

under

On August 31, 1989, the Department made a

-4-

formal determination under the Act that demonstrators are employees of Tasters.

Tasters appealed the Department's determination

and on April 18, 1990, Administrative Law Judge Kenneth A. Major
of the Appeals Tribunal of the Department
Department's declaratory ruling.

("ALJ") affirmed the

On May 16, 1990, Tasters filed

a Notice of Appeal to appeal the decision of the ALJ to the
Board.

On July 10, 1990, the Board entered a decision ("First

Decision") and found that the demonstrators do not meet the criteria of Section 35-4-22(j)(5) for independent contractors and
therefore affirmed the decision of the ALJ.

On August 21, 1990

Tasters filed a Petition for Writ of Review with this Court.

On

October 17, 1991 this Court issued its Amended Opinion remanding
this case to the Board to make additional or supplemental Findings of Fact.

On September 9, 1992 the Board finalized its Deci-

sion to find the Demonstrators to be employees
sion") .

("Second Deci-

On October 9, 1992 Tasters filed a Petition for Writ of

Review.
III. DECISION OF THE COMMISSION.
On July 10, 1990 the Board entered its First Decision.
The Court of Appeals remanded the case for additional or supplemental findings of fact.
ized its Second Decision.

On September 9, 1992, the Board finalCopies of the Decisions are attached

as Appendix B and C.
-5-

In its First Decision the Board found six factors to
indicate employee status, five factors to indicate

independent

contractor status and nine factors as "not helpful".

The Second

Decision does not appear to supplement but rather appears to
replace the First Decision.

The Second Decision changes the sta-

tus of 11 of the 2 0 factors.

Both Decisions conclude that the

demonstrators are employees.
IV.

STATEMENT OF FACTS.
1.

Tasters

engages

in

the

business

activity

arranging demonstrating services and consulting.

of

Demonstration

services include arranging demonstrations to demonstrate machinery, equipment, food and other products.

R. 2 08.

Most demon-

strations are of food products and are conducted on weekends in
grocery stores.

At the time of the hearing Tasters had three

full time employees and two part time employees.

R. 207.

These

five employees are office staff performing clerical and other
administrative functions.

R. 207.

Tasters maintains a static

list of approximately 2,000 individuals with whom Tasters contracts to do demonstrations.

R. 207.

2,000 individuals are located in Utah.
2.

Approximately 450 of the
R. 207.

Tasters contracts with food brokers, distributors

and manufacturers (hereinafter collectively referred to as "brokers")

to

arrange

an

individual
-6-

to

demonstrate

a

particular

product or food.

R. 2 08.

Tasters and the broker negotiate a

demonstration fee based on the type of demonstration the broker
desires.

R. 208.

Tasters typically charges its clients

(the

brokers) a flat $25 per demonstration plus whatever fee is negotiated with the demonstrator.
3.
stration.

R. 242-243.

Demonstrators are paid a set fee for each demon-

R. 2 09.

Demonstrators are paid by the job.

Demonstrators are not paid by the hour.

R. 2 09.

R. 2 04.

The demonstra-

tion fee is negotiated, depending on the type, location and hours
of a demonstration.

R. 207.

If the demonstrator sells out the

product before the set time of the demonstration is over, the
demonstrator is free to leave and will receive the full demonstration fee.

R. at 174.

4.

Demonstrations are typically for a given period of

time (noon to 6:00 p.m. for example).
are determined
R. 14 5, 214.

by

the

broker

R. 145.

or grocery

The time and day

store, not Tasters.

The broker or grocery store is free to change the

time of a demonstration.

R. 214.

Likewise, a demonstrator is

free to negotiate with the broker or store owner to change that
time.

R. 214, 223.
5.

Tasters will contact individuals on its list, or

individuals will contact Tasters regarding the availability of
demonstrations.

R. 222.

Approximately 80% of jobs are filled by
-7-

demonstrators soliciting Tasters for a demonstration.

R. 222.

Tasters will inform the individual of the time, place and type of
demonstration as requested by the broker.

The demonstrator is

free to accept or reject any given demonstration.
189.

R. 144-5, 162,

For example, many demonstrators will only work evenings and

weekends.

R. 22 2.

Some will only work trade shows.

R. 222.

Some will only take certain types of demonstrations; i.e., some
will not cook, some will not fry, etc.
work in certain locations.

R 168.

R. 221.

Some will only

The decision to accept or

reject a job is entirely up to the individual without any repercussions.
a

party

R.

189.

R. 145, 151, 189.
on

that

If an individual feels sick or has

date, they

are

free

Tasters does not reprimand

to

meeting.
tary.

Occasionally,

R. 213.

Tasters

the

R. 145, 168.

provides

an

orientation

Attendance at these orientations are volun-

R. 159, 213, 217.

There is no requirement to attend, and

there are no repercussions for those who do not attend.
213.

offer.

or take any disciplinary

action against individuals who decline jobs.
6.

decline

R. 159,

Many individuals do not attend an orientation as they have

done demonstrations before for other companies.
7.

Tasters

does

not

train

R. 181.

demonstrators.

Tasters

does not have an employee who trains or assists demonstrators.
R. 218.

Demonstrators are not required to take correspondence
-8-

courses.

R. 218.

meetings.

Demonstrators are not required to attend sales

R. 218.

R 190, 216.

Tasters does not supervise the demonstrators.

Tasters does not have a policy to visit the demon-

strators or check on performance.

R. 216.

Occasionally, Tasters

will deliver supplies to the demonstrator at a store for rush
demonstrations.

R. 216.

Tasters does this as an accommodation

to its clients and not to check on the demonstrators.
8.

R. 216.

Some of the large manufacturers will request Tast-

ers to set up a training session for demonstrations when a new
product is being released.

R. 181, 211.

Attendance at these

meetings by the demonstrators is voluntary.
Demonstrators

who

R. 158, 182, 185.
sion.

attend,

if

paid,

are

R. 181, 185, 213.

paid

by

the

broker.

The broker generally runs the training ses-

R. 182, 211.
9.

Tasters does not control or direct the manner in

which demonstrations are to be conducted.

R. 215.

The method,

manner, pace, etc. is entirely at the discretion of the demonstrator.

R. 199, 205, 224, 225.

It is the demonstrator who

exercises her discretion, as to how to best demonstrate and sell
a product.

R. 190, 215, 217.

The only guideline Tasters pro-

vides to demonstrators is a general "reminder" list.
232.
"2.

R. 216,

This list provides fourteen "Things to Remember" such as
Be on Time" or "11.

Smile!!1
-9-

Have fun and be creative."

10.

Demonstrators are responsible to provide their own

equipment used in the demonstrations.

R. 153, 229.

This equip-

ment is generally a card table, electric frying pan, crock pot,
table cloth, aprons, and related utensils.

R. 166.

The cost of

this equipment varies from approximately $50-$200.
194, 229.

Some demonstrators use this equipment very little or

not at all at home.
for

R. 153, 172,

incidental

R. 19 3, 228.

R. 166, 188.

expense

of

tooth

Demonstrators are reimbursed
picks,

napkins,

cups,

etc.

The broker reimburses these expenses, not Tasters.

R. 193, 228.
11.

Demonstrators

are

breakage, etc. of their equipment.

responsible

for

R. 194, 2 04.

any

theft,

Demonstrators

are likewise responsible for any damages they cause to the premises or customers of a grocery store.
will not reimburse or pay these costs.
12.
conclusion

of

R. 154, 194.

Tasters

R. 230, 243-4.

Demonstrators complete a one page report at the
the

demonstration.

R.

147.

This

report

is

requested by, is prepared for, in many instances is furnished by,
and is sent to the broker.

R. 2 2 6-7.

The report is used to con-

firm the demonstration occurred, and list incidental expenses to
be reimbursed by the broker, and provide feedback to the broker
as

to

the

public

acceptance

of

-10-

the

product.

R.

147, 184.

Tasters requests the form only to invoice the demonstration fee
to the broker.
13.

R. 184, 210.
Demonstrators are not required to personally per-

form demonstrations.
tutes.

R. 170, 190.

R. 144, 196, 204.

Demonstrators may use substi-

Demonstrators are free to subcontract

or assign a demonstration to another.

R. 144, 205, 218.

times, Tasters has no knowledge of these subcontracts.

Many

R. 218,

219.
14.

Tasters does not reimburse demonstrators for mile-

age or transportation costs.

R. 172, 223, 232.

no office space to demonstrators.
earn vacation pay.
R. 2 32.
formance.

ers.

Demonstrators do not

Demonstrators do not earn sick pay.

Tasters does not evaluate or review demonstrators' perR. 216.
15.

219.

R. 232.

R. 232.

Tasters provides

Demonstrators are free to do other work.

R. 171,

Demonstrators are not required to work full time for TastR. 219.

R. 22 3.

Many demonstrators have other full-time jobs.

Many have or are currently working for other demonstra-

tion services.

R. 219, 230.

Some demonstrators have contacted

brokers directly to do demonstrations.
16.

R. 187, 219.

Tasters has no formal firing procedure.

Individu-

als who have not performed work within the last year are dropped
from Tasters7 list automatically by a computer.
-11-

R. 231.

17.
R. 210.

If the demonstration is completed, Tasters must pay the

demonstrator.
18.
Factor

Demonstrators must complete the job to get paid*

Test

employees.

R. 231.
The Internal Revenue Service applying the same 20
previously

determined

Taster

Demonstrators

to

be

R. 2.
SUMMARY OF ARGUMENTS
I.

The Board of Review was unreasonable in changing

its conclusions in the application of 11 of 20 factors between
the First and Second Decision.

The Board exceeded the authority

of the Court of Appeals remand order.

The Board was only ordered

to make subsidiary findings and its Second Decision is not subsidiary to its First Decision.
II.

The Board failed to review the whole record and

make complete findings of fact that were supported by substantial
evidence in light of the whole record.
III. The Board was unreasonable in finding four factors
as "not useful."

On seven factors, either the Board's findings

were not supported by substantial evidence viewed in light of the
whole record or the Board's conclusions were unreasonable.

On

four factors that the Board found to indicate independent contractor status, the Board unreasonably gave those factors minimal
weight.
-12-

IV.

The demonstrators do not behave like employees.

Tasters does not treat the demonstrators like employees.

The

demonstrators are in control of whether they work and how they
work.

The demonstrators control the details of their work and

are independent contractors.
ARGUMENT
I.

THE BOARD WAS UNREASONABLE IN CHANGING ITS
CONCLUSIONS IN THE APPLICATION OF 11 OF 2 0
FACTORS
BETWEEN
THE
FIRST
AND
SECOND
DECISION.

In its First Decision the Board found six factors to
2
. . .
indicate employee status, five factors to indicate independent
3
.
4
contractor status,

and nine factors to be not helpful.

R. 427.

The Court of Appeals assigned as error the Board's failure to
make findings in support of its conclusions that some of the factors were insignificant.

R. 516.

requested

"subsidiary

the Board make

The Court of Appeals only
findings" or

"additional

findings."
R. 516, 517.
The Board, in its Second Decision,
. .
.
5
reviewing the same record changed its classification of 11 of
1

First Decision - Employee Status - Factors A, B, G, J, K, and R.

3
First Decision - Independent Contractor Status - Factor D, E, L, S,
and T.
4

First Decision - Not Helpful - Factors C, F, H, 0, P, Q, I, M and N.

5

Changed Factors - C, E, H, J, M, N, 0, P, Q, S, and T.
-13-

the 2 0 factors and has now found nine factors indicating employee
6
7
status, five factors indicating independent contractor status
g
and six factors as "not helpful•"
R. 523.
The Board failed to follow the directions of the Court
of Appeals.

The Court of Appeals said:

We agree with Tasters that the Board
cannot dismiss as inapplicable one or more of
the factors listed in the statute absent some
discussion as to their inapplicability. Subsidiary findings must be made in sufficient
detail on all necessary issues so that we may
determine if "there is a logical and legal
basis for the ultimate conclusions." [citation omitted]
The importance of complete,
accurate and consistent findings of facts is
essential to a proper determination by an
administrative agency.
(Emphasis added).

R. 516.

The Board was ordered t o make "additional findings of
f a c t , " or "subsidiary findings of f a c t . "

R. 516, 517.

The Board

did not write additional findings or subsidiary findings.

The

Board, did not s t a t e t h a t the F i r s t Decision replaced the Second
Decision.

6

The

Board,

Second Decision

without

authority

- Employee S t a t u s

from

the

Court

- F a c t o r s A, B, C, G, K, M, 0,

of

P,

and R.
'

Second Decision - Independent Contractor S t a t u s

- F a c t o r s D, H, L, N,

and Q.
8

Second Decision - Not Helpful - Factor E, F, I , J , S and T.
-14-

Appeals, apparently wrote a new decision•

The Second Decision is

not ''subsidiary'' to the First Decision.
The Board was ordered to make complete and accurate
findings.

The Board's findings do not refer to the Record and as

argued in point II of this brief, the Board did not review the
whole record.

Therefore, its findings are not complete.

The Board's inconsistency between the First Decision
and the Second Decision is prima facie proof that the Board's
decision is unreasonable.

The Board, reviewing the same record,

changed its conclusions on 11 of the 2 0 factors.
were

changed

from

independent

contractor

Some factors

status

to

either

employee status or "not helpful," some factors were changed from
not helpful to

independent

contractor

or employee

status and

other factors were changed from employee status to "not helpful."
It was not permitted to do so by the Court of Appeals.

The Board

should have issued its "subsidiary findings" "as to why some factors were insignificant and why others were considered significant."

R. 516.

(Emphasis added.)

Since the Board did not follow the remand order, this
Court could remand the case again, ordering the Board to pay for
plaintiffs' attorney's fees in writing this brief, and order the
Board to supplement its First Decision and show why some facts

-15-

were significant and others not significant.

Alternately, this

Court could issue its own findings and conclusions.
II.

THE BOARD ERRED IN MAKING OR FAILING TO MAKE
CERTAIN FINDINGS OF FACT.
A principal error committed by the Board in its find-

ings of fact was not the findings it made, but rather its failure
to recognize and identify the many facts set forth in the record
which speak to both sides of the factors.

The Board has in many

instances only selected facts which support employee status and
ignored substantial evidence which supports independent contractor status.

The Board must review the whole record, not merely

that that supports its decision.
68.

Johnson v. Board of Review at

Set forth in Appendix D is a list of the findings of facts

relevant to this proceeding which marshals all the facts on both
sides of the record.

Tasters asserts this Court should review

the record and make findings of fact substantially in the form of
those set forth in Appendix D.
III. THE BOARD ERRED ON 12 OF THE 2 0 FACTORS
BECAUSE EITHER THERE IS NOT SUBSTANTIAL EVIDENCE TO SUPPORT ITS FINDINGS OR ITS CONCLUSIONS WERE UNREASONABLE.
The

ultimate

conclusions

in the

Second

eight of the 2 0 factors are not in dispute.
factor

F

(one

job), is

"not

helpful;"

Decision

on

It is agreed that:

factors

R

(business

license) and K (Reports) indicate employee status; and factors L,
-16-

Q,

D,

H,

and

N

indicate

employee

status.

However,

Tasters

asserts the weight given to four factors determined to show independent contractor status was unreasonable.
The factors in dispute are five factors found "not useful":

E (right to hire); I (physical supervision); J (pace); S

(discharge); and T (obligation to perform service).

Seven fac-

tors concluded to show employee status: A (schedule); B (methods) ;

C

(independent

(expenses) ; 0

of

business);

(investment) ; and P

G

(time

(profit) .

schedule);

M

Four of the five

factors which the Board determined to show independent contractor
status: Q (works for a number of firms); D (assignment of services) ; H (full-time) ; and N (tools) were unreasonably found by
the Board to be of only minimal significance.
A.

Factors unreasonably determined to be "not useful."
Section

35-4-22 (j) (5) sets

forth,

in part, that

in

determining if an individual is an independent contractor, the
Commission
through

shall analyze all of the facts

(T)

under

the

common

employer-employee relationship.

law

rules

in subsections

(A)

applicable

the

to

"to determine if an individual

is an independent contractor . . . the following Factors are to
be considered if applicable:"

Applicable means "capable of being

applied; fit to be applied; appropriate; relevant."
Universal Unabridged Dictionary, 1983.
-17-

Webster New

Relevant, under the Utah

Rules of Evidence, means "evidence having any tendency to make
the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would
be without the evidence."

Utah Rules of Evidence, Rule 401.

The Legislature and the Court of Appeals mandated that
the Board analyze all 2 0 factors.

R. 516.

Four of the "not use-

ful" factors in the Second Decision were found useful in the
. .

9

First Decision.

.

.,

Five Factors found in the Second Decision as

"not helpful" are relevant and significant.

The Factors and the

evidence that supports the conclusion that they are applicable
and

indicate

independent

contractor

status

are

analyzed

as

follows:
1.

Factor E.

Factor E requires the Board to examine

"whether the individual has the right to hire, supervise, and pay
other assistants pursuant to a contract under which the individual is responsible only for the attainment of a result or the
individual hires, supervises, and pays workers at the direction
of the employer."
In its First Decision, the Board found Factor E to support an independent contractor relationship.
found

"Tasters

permitted

Factors E, J, S, and T.

the

demonstration

R. 404-405, 528.
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R. 430.
to

The Board
delegate

assignments to others . . ."

R. 43 0•

In its Second Decision the

Board found Factor E to be "not helpful."

R. 528.

The Board

found "occasionally, demonstrators delegate assignments to other
demonstrators

..."

R. 524.

The Board concluded that the

record does not show a contract governing the replacements work.
R. 529.
It is not possible to marshall facts that support the
Board's decision.

The Board relied on the lack of evidence to

support its decision.

The Board said "The record does not show

that when a demonstrator does get a replacement there is any kind
of contact governing the replacement's work."

R. 529.

A review of the whole record supports a finding that
the

demonstrators

have

the

right to hire, supervise

and pay

assistants pursuant to a contract under which the demonstrator is
responsible only for the attainment of a result.

There is no

discretion exercised by Tasters as to whom the demonstrators hire
or supervise and how they pay them.

R. 218.

Nielsen

testified

that Tasters never told her that she could not hire an assistant.
R. 152.

Colmere testified that if she could not complete a job

iU

The Department called as its witnesses the following demonstrators: Pat
Colmere
("Colmere"),
Elayne
Belrose
("Belrose"),
Mable
Hegerhorst
("Hegerhorst"), Eve Baird ("Baird") and Beverly Neilsen ("Neilsen"). Tasters
did not prepare any demonstrators for testimony and only called as its witness
the president of Tasters, Sandra Cohn ("Cohn").
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and hired an assistant to complete the job, she would pay the
11
Belrose testified she considered herself an indeassistant.
pendent contractor because she can substitute someone to perform
her work

11

12

Cohn likewise testified

13

Colemere effectively

JUDGE:

All right. One follow-up question. Uh, if you called
a substitute and a substitute finished your shift, who
would pay the substitute?

COLMERE:

I would.

R. 196.
12

DOCTORMAN:

And you've checked here that you consider yourself an
independent contractor.

BELROSE:

Right.

DOCTORMAN:

Can you tell me why that is.

BELROSE:

I can either accept or not accept the jobs that
offered to me.
I can, if I'm unable to meet
appointment at a late date, I can substitute,
someone who is knowledgeable.
I take care of my
taxes, my own expenses.

are
the
ah,
own

R. 204-205.

13

DOCTORMAN:
COHN:

May a demonstrator' s services be assigned to others?
It happens all the time.
/\ /\ /\ /\ />

«U

»•-

^L.

«i-

~U

DOCTORMAN:

Does Tasters have any objection that there was a middleman involved for the work performed?

COHN:

Well, no, because I think it happens a lot . . .

DOCTORMAN:

Then is it correct to say that a demonstrator has the
right to hire, supervise and pay other assistants?

COHN:

Yes, and they do.

R. 218-9.
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testified to the contact governing the replacement's work when
she

testified

she

personally

replacement or assistant.
work.

had

the

obligation

to

pay

her

Some demonstrators subcontract their

R. 218.
The Board found in its Second Decision that "occasion-

ally demonstrators delegate assignments to other demonstrators."
R. 524.
Tasters
(R.

This is not as strong as the Board's first finding that
"permitted

430)

but

requirement.

it

the demonstrators
nevertheless

to delegate

fulfills

the

"right

It is clear that the demonstrator

works at a demonstration and not Tasters.
their subcontractors.
There

is

assignments"
to

hire"

controls who

The demonstrators pay

R. 219.
no

legal

factor E is "not helpful."

or

logical

reason

to

conclude

The Board was unreasonable in chang-

ing its First Decision that factor E shows Independent Status and
now determining it is "not useful".

Factor E focuses on who has

the legal right to control who works at the job.

The facts

clearly show the demonstrators control who is at the job site.
The factor is clearly "capable of being applied".

The only rea-

sonable determination is to determine independent contractor status for factor E.
2.

Factor I.

Factor I requires the Board to deter-

mine "whether the individual uses his or her own office, desk,
-21-

telephone or other equipment or is physically within the employer's direction and supervision."
The Board found that "Taster's demonstrators do their
work at stores owned by others.

Since neither the individual

demonstrators nor Tasters owns, operates or manages the sites
where

work

is

performed,

this

factor

is

inapplicable.

. ."

R. 529.
In marshalling the evidence that supports the Board's
finding, Tasters agrees with the finding.

There is no other evi-

dence to marshall to support a "not useful" conclusion.
the conclusion

that

is unreasonable.

Factor

It is

I does not ask

whether or not Tasters or the demonstrator "owns, operates or
manages the sites where work is performed."

R. 529.

unreasonably misreads and applies the factor.

The Board

The Factor asks

whether the demonstrators use their own equipment or are they
"physically within [Tasters] direction and supervision."
Tasters acknowledges that demonstrators do not have an
office or desk independent from their own residence.
the

evidence

their

overwhelmingly

shows

own phones and equipment

Tasters' direction and control.
phone bills.
equipment.

R. 223.
R.

that

the

However,

demonstrators

and are not physically

use

within

The demonstrators pay their own

It is clear demonstrators use their own

148, 166, 182.
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Tasters does not provide any

services or pay for any of the overhead in connection with the
services for the demonstrators.

R. 232.

vide office space for demonstrators.
It

is further

Tasters does not pro-

R. 232.

clear that the demonstrators

physically within Tasters' direction and supervision.
testified that Tasters does not monitor her.
testified

that there
. .

are

no

written
.

R. 152.

are not
Nielsen

Hegerhorst

evaluations.
. .
14

R.

199.

Colmere testified there was no physical supervision.
This Factor is certainly relevant and capable of being
applied.
ful."

It is unreasonable to conclude this Factor is "not use-

The evidence on both sides of the Factor leave the only

reasonable determination to be independent contractor status.
3.

Factor J.

Factor J requires the Board to deter-

mine "whether the individual is free to perform services at his
or her own pace or perform services in the order of sequence set
by the employer."
l

^

DOCTORMAN:

Okay.
Does Tasters physically supervise
someone on the premises where you work?

COLMERE:

No.

DOCTORMAN:

Do they do any written evaluations of your work?

COLMERE:

I wouldn't know.

DOCTORMAN:

They haven't given them to you?

COLMERE:

No.

R. 192.
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you with

The Board concluded in its First Decision that Factor J
indicated employee status.

The Board's Second Decision concluded

Factor J was "not helpful."

The Board now finds "there is no

'pacing' involved in this kind of work."

R. 529.

There is no evidence in the record to marshall that
supports the finding that "there is no pacing" or the decision
that the factor

is "not useful".

Neither the demonstrators,

Tasters, nor the Department testified that there was "no pacing"
involved in this kind of work.

On the contrary, both the demon-

strators and Tasters testified that the demonstrator sets their
own pace in how they perform the work.

R. 205, 224, 225.

There

is no evidence anywhere in the record that supports the Board's
finding that there is "no pacing."
not have

the

"unbridled

An administrative agency does

discretion

to make

findings

of

fact

beyond the scope of what is presented in the hearings or inferences to be drawn therefrom."

First National Bank of Boston v.

County Board of Equalization, 799 P.2d 1163 (Utah 1990).
The evidence supports a finding that the demonstrators
are free to perform demonstration services at their own pace.
15
Belrose testified she sets her own pace.

Belrose testified as follows:
Footnote continued on next page.
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..
Hegerhorst, testified

that she more or less sets her own pace.

R. 199.

Cohn testified

the demonstrator has the most control over the order or sequence
of a demonstration.
The only evidence in the record on pacing is described
herein.

There is no other evidence to marshall on the issue of

Footnote continued from previous page.
DOCTORMAN:

When you are in the store performing your demonstration, can you perform your demonstration at your own
pace, meaning, when I talk about pace, the amount of
people you contact, the amount of product that you
display or the specific requirements set forth on your
pace by Tasters?

BELROSE:

My own pace.

R. 205.

16

DOCTORMAN:

Does Tasters set forth the order of sequence in which
the demonstrators are to perform their service?

COHN:

No.

DOCTORMAN:

Who sets that now?

COHN:

Our client or the store, because even if the client
tells them something, they could go to the store and
the department manager could tell them something else.

DOCTORMAN:

Does the demonstrator have any say in the order or
sequence in which they perform their demonstration?

COHN:

1 would say they have the most control: because she
sets it up and does it and then generally that's how
it works. Ah, the manager makes a suggestion that she
might change or she might not.

R. 224, 225 (emphasis added).
-25-

pacing.

Since the record shows that demonstrators set their own

pace and that the demonstrator has the most control in the order
or sequence of the work, it was unreasonable to conclude it is
"not useful".

This factor clearly shows independent contractor

status.
4.

Factor S.

Factor S requires the Board to deter-

mine "whether the individual may not be fired or discharged as
long as he produces a result which meets contract specifications
or may be discharged at any time."
In its First Decision, the Board found Factor S to support Independent Contractor status:
the

legal

resembles
R. 430.

relationship
that

of

an

between

"On balance, the nature of

Tasters

independent

and

the

contractor

demonstrators
relationship."

In its Second Decision, the Board found Factor S as not

helpful because the termination of the relationship is different
than both scenarios under Factor S.

R. 530.

The Board in its Second Decision decided that neither
factor was met.

The Board found there is a lack of evidence and

the

"not useful".

factor was

Therefore there

is nothing

to

marshall in support of the Board's Decision.
The record shows that the demonstrators are hired to do
a given job.

As long as the demonstration is completed, the dem-

onstrator is paid in full.

R. 231.
-26-

In fact, Tasters does not

fire anyone.

Tasters merely removes inactive demonstrators who

perform no work with Tasters from their list automatically by
computer.

R. 231.

As each job represents a separate job, Tast-

ers is compelled to pay the demonstrator for a job performed satisfactorily.

R. 210.

Tasters may not summarily fire a demon-

strator once a job has been assigned.

Tasters could not stop a

demonstration after the first three hours and "fire" the demonstrator without paying the full demonstration

fee.

In fact,

Tasters would be liable to a demonstrator for contract damages if
it attempted to do so.

This Factor indicates independent con-

tractor status.
It was unreasonable for the Board to conclude in its
First Decision that Factor S indicates employee status and in its
Second Decision to say the Factor is not useful.

Tasters should

receive the conclusion of the First Decision that factor S indicates independent contractor status.
5.

Factor T.

Factor T requires the Board to deter-

mine "whether the individual agrees to complete a specific service, and is responsible for its satisfaction or is legally obligated to perform the service, or may terminate his or her relationship with the employer at any time."
In its First Decision the Board found Factor T to indicate

independent

contractor

status.
-27-

R.

43 0.

In its Second

Decision the Board found Factor T as not useful for the same reasons discussed in Factor S.

R. 53 0.

There is no evidence to

marshall as discussed in Factor S.
It is clear the demonstrators agree to satisfactorily
complete the demonstration.

R. 210.

Just as Tasters is contrac-

tually bound to pay for a completed job, so too is a demonstrator
bound to perform a demonstration once accepted.
to do a specific demonstration.

The agreement is

The demonstrator is not free to

walk out or not complete a demonstration if they are sick or have
a conflict, but are responsible to find a substitute.

Belrose

testified that if she cannot complete a demonstration she gets
someone to take her place.
an entire demonstration.

R. 2 04.

The agreement is to perform

It is unreasonable for the Board to

First conclude independent contractor status and now conclude the
Factor is not useful.

Tasters should receive the conclusion of

the First Decision independent contractor status that factor T
indicates.
B.

Factors unreasonably determined to show employee status.
1.

Factor A.

Factor A requires the Board to deter-

mine "whether the individual works his or her own schedule or is
required to comply with another person's instructions about when,
where and how work is to be performed."

-28-

The facts that support the Board's decision relate to
the Board's finding that a demonstrator receive written instructions on how and when the demonstration is to be performed.

The

writing is attached to two demonstrators' Questionnaires. R. 25,
R. 39.

The exhibit is on Tasters letterhead and is entitled

"Very Important Things to Remember."

It discusses such things as

"dress appropriately," "be on time," "smile," and "sell out."
Also Tasters offers demonstrators the time and place of the work
and, once accepted, the demonstrator or his or her subcontractor
should work at that time or place.

R. 218, R. 219.

While such findings may seem to support the decision,
the finding that the writing "Very Important Things to Remember"
is a "requirement" is not supported by substantial evidence.

No

questions were ever asked about this exhibit by the Department.
There is no evidence that it is given to every demonstrator.
There is no evidence that it is a "requirement."
attached as a subexhibit to two questionnaires.

It was only

Tasters objected

to the questionnaires and subexhibits being entered as evidence
because there was no foundation.

R 141.

The objection was over-

ruled provided the Department lay a foundation.
foundation was never presented.

R 142.

A proper

The only testimony from Belrose

and Baird was that they received the writing and attached it to
their questionnaires.

R. 163, 205.
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Cohn gave the only testimony

about the use of writings.

This indicates it is incidental and

informational and not a requirement.
Factor A is very specific.

To conclude that this fac-

tor indicates employee status, the individual must be "required
to comply with another person's instructions."

(Emphasis added).

To conclude independent contractor status the demonstrator must
set his or her own schedule.
The testimony from the demonstrators is as follows:
Neilsen testified that she was free to accept or decline offers
of jobs R. 144, that she effectively determined the time and
place she wanted to work.
of her work.

R. 151, and she controlled the details

R 151. Baird testified that she was free to accept

or decline jobs R. 162, and the amount of times she worked was
her choice R. 169.

However, although not communicated to her by

Tasters, she felt that if she turned down too many jobs she would

COHN:

No. We have some incidental things like "Fourteen Things to
Remember".
We have a suggested list of what you need and
then it's common sense. If you're doing cheese and crackers , you don' t need three quarters of the things on the
list; but people call us and ask us questions; and we've
gotten to the point where rather than answer every question,
we'll just zip that out; just in the same way we have a little letter form that says, "your receipt was not included
with your report.
Therefore, we cannot reimburse you for
supplies" and it's just easier to send that, since we do so
many, than to sit and write little notes to everyone. We
just have a file with things that are appropriate and that's
what we do.

R. 232.
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not be called again R. 169.

Baird testified that if a time

schedule was inappropriate for her she was free to turn it down.
R. 171.

Colmere testified that Tasters scheduled her hours.

180, 181.
work.

R.

However, she testified she can accept or decline any

R. 189.

Colmere testified she determines how the work is

done but occasionally a broker (not Tasters) will come into the
store and listen to her.

R. 190.

work where and when she wants.

Hegerhorst considers she can

R. 201.

Belrose said she was

free to accept or reject any work and because of that she considers herself an independent contractor.

R. 204-205.

Tasters

does not control the demonstrator because they cannot require any
demonstrator to work.

R. 151.

Tasters does not attempt to control or direct the demonstrators on how to conduct a demonstration.

R. 215.

While

Tasters gives incidental suggestions and guidelines to the demonstrators, this falls significantly short of "requiring" a specific conduct as contemplated by the statute.
The ultimate

factor

is whether Tasters controls the

Demonstrator. It is clear the demonstrator controls their own
schedule and is not required to comply with Tasters needs.
the work is performed is clearly up to the demonstrator.

How
As to

when and where, the Demonstrator accepts or rejects a job without
repercussion.

They

are

in

control.
-31-

Therefore,

the

only

reasonable conclusion is that Factor A indicates independent contractor status•
2.

Factor B.

Factor B requires the Board to decide

"whether the individual uses his or her own methods and requires
no specific training from the purchaser, or is trained by an
experienced employee working with him or her, is required to take
correspondence or other courses, attend meetings, and by other
means indicate that the employer wants the services performed."
The Board again concludes that Tasters provides written
instruction on how the work is done and this is a method of indicating how Tasters wants the service performed.

Tasters mar-

shalled this evidence in factor A above and showed why the finding was not supported by substantial evidence.

There is no other

evidence

is based

to marshall

because

the

conclusion

on

one

finding.
For this factor to indicate employee status there must
be a finding that the demonstrator "[(1)] is trained by an experienced

employee

working

with

[the

demonstrator],

[(2)]

is

required to take correspondence or other courses, attend meetings, and

[(3)] by other methods

wants the services performed."

indicates that the employer

(Emphasis added).

The evidence

clearly shows that none of these requirements are met.

There is

no training by an experienced employee of Tasters working with
-32-

18
the demonstrators.

R. 218.

The occasional nonmandatory train-

ing session arranged at the broker's request is usually conducted
by the broker, not Tasters.
other meetings,
courses.

R.

R. 216.

is not required

182, 218.

Attendance at these, or any

and there are no

correspondence

In any event, the evidence

further sup-

ports a finding that the demonstrators use their own methods and

18

DOCTORMAN:

Does Tasters train inexperienced. . .
demonstrators with experienced demonstrators?

COHN:

Oh, no; but the demonstrators working in the store
sometimes they're three or four companies represented
there; and they do talk a lot and trade ideas. We
hear a lot of that, they need demonstrators from other
companies and -- but we don't ask anyone to stand over
another demonstrator and train them.

DOCTORMAN:

And if someone on a questionnaire had answered, ah,
that that did in fact happen, what would be your
explanation for that?

COHN:

Well, it was not at Tasters request.

DOCTORMAN:

Are demonstrators required to
courses on how to demonstrate?

COHN:

No.

DOCTORMAN:

Are they required to attend any sales meetings?

COHN:

No.
-33-

take

correspondence

require
R.

^

148,

no specific
151,

152,

159,

training

to perforin

101,

185,

102,

186,

the demonstration,

190.19

The most persuasive evidence was from Colmere as follows:
JUDGE:

Could you decline to go to the meeting if you desire
to?

COLMERE:

Oh, yes, Oh, yes. If I didn't want to do that product
I didn' t have to go to the meeting nor to the
demonstration.

JUDGE:
COLMERE:

Well, let's say, for instance, you wanted to do one
product -Okay.

JUDGE:

-- but do not want to attend the meeting.

COLMERE:

Oh, you don't have to attend the meeting.

JUDGE:

So, you could do the demonstration without --

COLMERE:

Right.

R. 181-2.

Likewise Nielsen testified

D0CT0RMAN:

Did Tasters ever tell you specifically how to perform
the details of your demonstration or were the details
left to you to determine?

NIELSEN:

The details were left to me to determine.

D0CT0RMAN:

You never attended any training session in Salt Lake
put on by Tasters? Is that correct?

NIELSEN:

That's right.

R. 151, 152.
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Cohn
20

testified

Tasters

gives
.

.

guidelines.

demonstrators
.

general
. .

T h e r e i s s i m p l y no e v i d e n c e t h a t t h e w r i t i n g i s a

requirement.
The
There

employee

side

i s not substantial

independent

contractor

of t h e f a c t o r

evidence

side

i s clearly

for the three

i s clearly

met.

u s e s h i s o r h e r own methods a n d r e q u i r e s

elements.

Factor

C.

"whether t h e i n d i v i d u a l
or

continuation

Factor

no s p e c i f i c

services

of a b u s i n e s s

C requires

training.
status.

t h e Board t o d e c i d e

a r e independent

o r a r e merged

where t h e s u c c e s s and c o n t i n u a t i o n

The

The d e m o n s t r a t o r

The o n l y r e a s o n a b l e c o n c l u s i o n i s i n d e p e n d e n t c o n t r a c t o r
3.

not met.

of t h e s u c c e s s

into

of t h e b u s i n e s s

t h e business
depends

upon

t h o s e s e r v i c e s and t h e e m p l o y e r c o o r d i n a t e s work w i t h t h e work of
others."
The Board i n i t s F i r s t D e c i s i o n found t h i s F a c t o r t o b e
of
^u

"little

significance."

R.

429.

The F i r s t

Decision

is

D0CT0RMAN:

Does T a s t e r s h a v e a n employee r e v i e w a
d e m o n s t r a t o r on a p e r i o d i c b a s i s ?

COHN:

Absolutely n o t .

D0CT0RMAN:

I s t h e r e - - does T a s t e r s r e q u i r e t h e d e m o n s t r a t o r t o
p e r f o r m d e m o n s t r a t i o n s i n a c e r t a i n way o r manner o r
does T a s t e r s g i v e g e n e r a l g u i d e l i n e s ?

COHN:

We give general guidelines: be there, do a good job,
return your report and, ah, t h a t ' s about i t .

R. 216.
-35-

inconsistent with the Second Decision viewing the same evidence.
The Second Decision concludes employee status.
no

evidence

merged

into

in the

record

that

R. 525.

"the demonstrator

Tasters' business" as

determined

by

There is

service
the

is

Board."

R. 525.
To find that this Factor weighs in favor of employee
status, it must be shown that Tasters' success and continuation
of its business depends on the demonstrators' services and Tasters coordinates work with the work of others.

Neither the Board

nor Tasters presented any solid evidence on this factor.

This

factor should be found as "not useful" as the Board found in its
First Decision.
4.
mine

Factor G.

"whether the

Factor G requires the Board to deter-

individual

establishes his or her own time

schedule or does the employer set the time schedule."
The Board concluded that there is testimony from the
demonstrators to show that while demonstrators have the opportunity to reject offers of work from Tasters, they must go to work
at the time communicated to them by Tasters if they decide to
work.

R. 525.

The Board further found that Tasters allows the

brokers and store managers to make the time decision for the demonstrators.

R. 526.

The Board's conclusion was that since the
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individual demonstrators do not set their own hours, the factor
indicates employee status.
In marshalling the evidence in favor of the Board's
decision, it is undisputed by both parties that the broker or
store sets the hours and day of a Demonstration.
tor may accept or decline any offer of work.

The demonstraThe demonstrator

communicates with Tasters to determine the day and time of available work.
The Board agrees that Tasters does not set the time
frames for the^ demonstrations, but allows the brokers and store
managers to make this decision.

R. 526.

this factor is unreasonable.

The Board makes a finding that

Tasters
R

526.

does
The

not

set the time

employee

side

of

frame
the

employer sets the time schedule."

The Board's analysis of

for

each

factor

demonstration.

asks

whether

"the

The Board specifically found

that Tasters does not set the time schedule.

Therefore, the

Board cannot find employee status.
On the independent contractor side of the factor as to
whether the individual establishes his own time schedule, the
evidence strongly supports that they do.

Hegerhorst testified

that she can work when and where she wants.

R. 201.

Nielsen

testified that she is free to accept or decline offers without
repercussion.

R. 151.

She further testified she did not have to
-37-

report t o Tasters i f she had t o leave t h e s t o r e for personal r e a sons or an emergency.

R. 152. Cohn t e s t i f i e d t h a t t h e demons t r a t o r s s e t t h e i r own schedule as t o when they w i l l work. 21
The demonstrators, not Tasters, a r e in control of t h e i r
own schedules.

t o work.

The demonstrators determine when and i f they want

Tasters cannot force any demonstrator t o work.

It is

unreasonable for t h e Board t o conclude employee s t a t u s when i t
makes a finding t h a t t h e employer does not s e t t h e time schedule.

11

DOCTORMAN:
COHN:

Now as I understand i t , Vi Colmere works in Salt Lake
City, Bullhead City and Tucson?
Uh-huh.

DOCTORMAN:

As - - her travel schedule determines?

COHN:

DOCTORMAN:

Right.
And
travel.
We
she likes to
She works - -

COHN:

Right.

DOCTORMAN:

Okay.
Can the demonstrator establish their own time
schedule?

COHN:

Yeah.
Many times they do.
If they want to leave
early because they have an engagement, they tell the
store manager, "I'm coming in from 10 to 6" even if
we've said its from 11 to 7; and if its okay with him
its fine with us. Most of the time we don't know all
those things that are going on . . .

DOCTORMAN:

Is the demonstrator free to work when and for whom he
or she chooses?

COHN:

Oh, yes.

she t e l l s us when.
We don't pay for her
don't pay for her phone c a l l s .
I t s what
do.
when s h e w a n t s t o work?

R. 223.
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Since the ultimate issue is control over the time schedule and
the demonstrator can determine whether or not they work and Tasters cannot force any demonstrator to work, the only reasonable
conclusion is that the individual establishes his or her own time
schedule.

The only reasonable conclusion is that this factor

indicates independent contractor status.
5.

Factor M.

Factor M requires the Board to deter-

mine "whether the individual accounts for his or her own expenses
or is paid by the employer for the expenses."
Factor M was determined by the Board to be "not useful"
in its First Decision.

R. 430.

The Board now reviewing the same

evidence finds this Factor indicates employee status.

R. 526.

The evidence that supports the Board's decision is that
the demonstrators invoice Tasters for their Incidental Expenses.
Tasters approves or disapproves questionable costs.
incidental
store.

items and

costs.

by the broker

The

or the

R. 526.
The

expenses

expenses are paid

R. 526.

Board

found

that

of the demonstrator

the broker

or

store pays

and Tasters reviews

for

questionable

The Board was unreasonable in the conclusion on its Sec-

ond Decision.

Since neither Tasters nor the demonstrator pay for

the expense, the only reasonable conclusion is what the Board
found in its First Decision is that this factor is "not useful."
-39-

6.

Factor 0.

Factor 0 requires the Board to deter-

mine "whether the individual has a real, essential and adequate
investment

in the

business

or has

a

lack

of

investment

and

depends on the employer for such facilities."
The Board in its First Decision found Factor 0 to "be
of little significance."

R. 429.

In its Second Decision, the

Board determined Factor 0 to indicate employee status.

R. 527.

The facts that support the Board's decision are that
the demonstrator's equipment costs between $50 and $2 00, much of
which is found in may households.

R. 153, 229.

The Board reasoned that the equipment can be purchased
at minimal cost and does not constitute a significant investment
and that the items are not specialized equipment unique to this
business, but are commonly owned by most people and as a consequence, the items cannot be viewed as a business investment.
527.

R.

Some demonstrators do use their equipment both in their job

and home.
Tasters

asserts

the

demonstrators

do

have

essential and adequate investment in their business.

a

real,

There is no

question that the demonstrators are required to purchase and provide their own equipment.
ment in the business.

R. 153, 229.

That is a real invest-

Without this equipment they could not per-

form their demonstration services.
-40-

Thus there is an essential

investment in the business.

Finally, the percentage cost of this

equipment in comparison to total revenue generated makes this
investment adequate.

The testimony shows that a demonstrator

would pay approximately $50-$200 for a table, frying pan, crock
pot, tablecloths, aprons, etc.

R. 153, 229.

Demonstrators treat

and account for these expenditures as business costs.

Colmere

testified that she accounts for all of these costs and deducts
them as a business cost and does not use them at home.

R. 188.

Remembering that approximately 92% of demonstrators who did work
with Tasters made less than $600 per year, then a cost outlay of
$2 00 for total revenues of under $600, leads to a capital invest22
ment of approximately 3 3% of gross income.

Thus the demonstra-

tors have a real and substantial investment.
Moreover, the other half of Factor 0 likewise indicates
the

demonstrators

requires

that

the

are

not

individual

employees.
"has

a

This
lack

depends on the employer for such facilities."

second

of

portion

investment

and

(Emphasis added).

The Board is quick to conclude, erroneously as explained above,
that the demonstrators lack investment, but conveniently ignores
the second portion of this factor which is that the individual
11

Cohn testified that out of approximately 2,000 employees, Tasters sent
out 160 IRS Form 1099. R. 246. I.R.C. § 6041 requires a Form 1099 to be completed for any individual to whom annual payments are made exceeding $600 or
more.
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depends on the employer for such facilities.

Once again the

record is clear and uncontroverted.

Tasters supplies no equip-

ment or facilities to demonstrators.

R. 224.

On occasion micro-

waves were provided to the demonstrators by the manufacturer, not
Tasters.

R. 224.

strators.

R. 232.

Tasters provides no office space for demonThe demonstrators clearly do not depend on

Tasters for facilities.
The only reasonable conclusion is that the demonstrators do not depend on Tasters for their facilities and that their
investment is real, essential and as a percentage of their income
it is adequate.

This factor can only reasonably show independent

contractor status.
7.

Factor P.

Factor P requires the Board to deter-

mine "whether the individual may realize a profit or suffer a
loss as a result of services performed or cannot realize a profit
or a loss by making good or poor decisions."
The Board in its First Decision found this Factor to be
"of little significance."

R. 429.

In the Second Decision the

Board found Factor P to indicate strongly in favor of employee
status.

R. 526.
The Board found "no matter how the demonstrator runs

his or her demonstrations, it has no effect on his or her eventual pay."

R. 52 6.

No party presented such evidence.
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The only

evidence presented was t h a t demonstrators were paid by the job.
R

2 04, 228.

The Board cannot manufacture evidence t h a t i s not

in the record.
The evidence t h a t supports the Board's conclusion
t h a t demonstrators are paid by the job.

is

There i s no other e v i -

dence to marshall in support of the decision.
The evidence supports a finding t h a t an individual may
suffer a loss as a r e s u l t of the service performed.

Colmere t e s -

t i f i e d t h a t if her equipment was damaged or if she hurt someone,
t h a t a l l those^ expenses would be her own. 23 There i s no doubt
t h a t a demonstrator may suffer a loss as a r e s u l t of the service
performed.

That loss may be a loss to t h e i r equipment or a loss

as a r e s u l t of t h e i r a c t i o n s .

In one case, a demonstrator had to

pay a plumber to fix a sink she damaged in a grocery

"

store.

D0CT0RMAN:

If, ah, the
onstration,
card table
expense i s

e q u i p m e n t was l o - - was damaged i n a dems a y y o u ' d d r o p p e d t h e f r y i n g pan o r y o u r
l i k e b r o k e f o r some r e a s o n s , i s - - w h o ' s
that?

COLMERE:

Mine.

D0CT0RMAN:

Okay.
I f you were t o n e g l i g e n t l y h u r t somebody o r
damage s o m e t h i n g , s a y by s p i l l i n g s o m e t h i n g on t h e i r
c l o t h i n g o r b u r n i n g them w i t h some g r e a s e o r ah somet h i n g of t h a t n a t u r e and i t was d e t e r m i n e d t h a t i t was
y o u r f a u l t , who s h o u l d pay f o r t h a t l o s s o r damage?

COLMERE:

Me.

R. 1 9 4 .
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R. 230.
not

Likewise, Cohn testified that Tasters does not and would

be

responsible

R. 243-4.
status.

for

damages

caused

by

demonstrators.

Therefore, Factor P indicates independent contractor

However, a finding as in the Board's First Decision that

this factor is of little significance can be justified.
C.

The factors determined to indicate independent contractor
status, but unreasonably determined to be of "minimal
significance."
The Board concluded factors Q, D, H and N to indicate

independent contractor status and found them to be of "minimal
significance,"
cance."
D

"minimal

applicability,"

or

"marginal

signifi-

In finding for independent contractor status for factor

(assignment of services), the Board gave minimal significance

because the demonstrators assign services only rarely.
misreads the test.
assigned.

The Board

The test is whether the services may be

The Board reasonably finds that an individual "may

assign the services," but then goes on to conclude that they do
so only rarely.

The frequency

is not the issue.

The Board

assigns minimal applicability to Factor H, (free to work when and
for whom he chooses) .
tor's

filled

this

There is no question that the demonstra-

factor

and

that

such

a right

is the very

essence of being an independent contractor, but the Board looks
at "the very nature of Tasters business" and states that no one
could be a full-time demonstrator.
-44-

That conclusion is not even

based on any fact in the record.
to be a full-time demonstrator.

Logic dictates it is possible
Finally, Factor N (furnishing of

tools), is found to be of minimal significance.

The Board con-

cludes that "the tools are not of a kind associated with an independent business venture."

That is not what the factor asked.

The factor asked whether the individual furnishes his own tools.
In an employment situation, generally the employer furnishes the
tools.

In an independent contractor situation, generally the

independent contractor furnishes his own tools.

There is no rea-

sonable basis 'for the Board to conclude Factors D, H, N and Q
have minimal significance.
IV.

AFTER ANALYZING THE 2 0 FACTORS, THE ONLY REASONABLE
CONCLUSION IS THAT THE DEMONSTRATORS ARE INDEPENDENT
CONTRACTORS.
As discussed above, the Board's conclusions have multi-

ple problems.

The Board seemed to pick and choose its facts to

support its desired result of employee status.
at or analyze the whole record.

It did not look

Moreover, when it went on to its

conclusions the Board obviously did not follow the direction of
the legislature in applying the factor.

Many times the Board did

not look at both sides of the factor.
The Act was adopted to change the old Test because it
"created somewhat a hardship especially on small business" and
therefore

revised

the

Test

to
-45-

adopt

the

IRS

Test

as

the

definition of independent contractor v. employee.

It is unrea-

sonable for a small business to be told by the State that when it
uses the same test as the IRS (which the state followed it creating the test) that the State to came to a different conclusion.
The ultimate factor is the that of control over the
demonstrators.

The ultimate testimony was that of Colemere when

she declared "Tasters is not my boss."

R. 193.

Tasters clearly has contracted to perform demonstrations with brokers.

In order to fulfill a contract, Tasters must

produce a demonstrator at a site to perform the demonstration.
Demonstrators control whether or not they work.

Tasters has no

ability to control whether a demonstrator chooses to work.

If a

demonstrator decides not to work one day, Tasters may default on
a contract.
The demonstrators do not behave at all like employees.
They are in full control.
their

choosing

and

The demonstrators work a schedule of

determine

how

the

work

is

performed

(factor A) , the demonstrators use their own methods and are not
trained by Tasters and are not required to attend meetings or
take

courses

(factor

B).

The

demonstrator

services

assigned to others and need not be rendered personally

may

be

(factor

^
See Appendix E for transcript of Senate House Bill 164 containing the
legislative history of the Act.
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D) .

The demonstrator has the right to hire, supervise and pay

other assistants and this is not done at the direction of Tasters
(factor E) .

The demonstrator is in control of their own time

schedule and Tasters does not control whether a demonstrator will
work or not.

The demonstrator chooses to work.

It is further

clear that Tasters does not set the time schedule

(factor G) .

The demonstrators are free to work when and for whom they choose
and are not required to work full-time for Tasters (factor H) .
The demonstrator uses his or her own telephone or other equipment
and is not physically within the Tasters

direction or supervi-

sion (factor I ) . The demonstrator performs services at their own
pace and not in the order or sequence set by Tasters (factor J ) .
The demonstrators are paid by the job (factor L ) .
tors provide their own tools (factor N ) .

The demonstra-

The demonstrators have

a real, essential and adequate investment and do not depend on
Tasters for those items (factor 0 ) .

The demonstrators work for a

number of persons or firms at the same time (factor Q ) .

The dem-

onstrators are responsible to produce a result (factor S) .
demonstrators

agree

to

complete

a

specific

service

and

The
are

responsible for its satisfaction (factor T ) .
No reasonable person can classify a Demonstrator as an
employee because the Demonstrators control their work and whether
or not they work.

While some factors do show employee status
-47-

(factor R - business license and factor K - reports) and some
factors are "not useful," the weight of the evidence shows that
the only reasonable conclusion is to conclude, as the IRS did
(R. 2 ) , that the demonstrators are independent contractors.
CONCLUSION
The Board's Decision is incorrect and must be reversed.
The Board exceeded the Order on remand and did not issue subsidiary findings but issued a new decision.
issue a new decision.

The Board

It had no authority to

failed to review the whole

record and only selected facts that supported its desired result
of employee status.

The Board exceeded its legislative authority

by improperly interpreting and then applying the Act by not reading both sides of the Factors.

The clear and uncontroverted

facts in this case, when analyzed under the Act, support a clear
and convincing

finding that the demonstrators

are

independent

contractors.
This Court should either remand the case to the Board
to make the findings subsidiary to its First Decision, and order
the payment

of petitioner's

brief, or alternatively,

as

attorneys' fees

for writing

it is clear the Board

this

has twice

failed to properly rule, this court should reverse the Board's
Decision and make findings of fact substantially in the form of
those attached

as proposed

findings
-48-

in Appendix D, and after

analyzing the 20 factors, make the conclusions that the weight of
the evidence supports a finding that the demonstrators are independent contractors.
DATED this 7th day of January, 1993..
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APPENDIX A

SECTION 3 5 - 4 - 2 2 ( j ) ( 5 )

(5) Services performed by an individual for
wages or under any contract of hire, written or
oral, express or implied, are considered to be employment subject to this chapter, unless it is
shown to the satisfaction of the commission that
the individual is an independent contractor. The
commission shall analyze all of the facts in Subsections (A) through tT) under the common-law
rules applicable to the employer-employee relationship to determine if an individual is an independent contractor. An individual is an independent contractor if the weight of the evidence supports that finding. The following factors are to be
considered if applicable:
(A) whether the individual works his or
her own schedule or is required to comply
with another persons instructions about
when, where, and how work is to be performed:
<B) whether the individual uses his or her
own methods and requires no specific training from the purchaser, or is trained by an
experienced employee working with him or
her, is required to take correspondence or
other courses, attend meetings, and by other
methods indicates that the employer wants
the services performed;
(C) whether the individual's services are
mdepenaent of the success or continuation of
a business or are merged into the business
where success and continuation of the business depends upon those services and the
employer coordinates work with the work of
others;
(D) whether the individual's services may
be assigned to others or must be rendered
personally;
(E) whether the individual has the nght
to hire, supervise, and pay other assistants
pursuant to a contract under which the individual is responsible only for the attainment
of a result or the individual hires, supervises, and pays workers at the direction of
the employer;
(F) whether the individual was hired to do
one job and has no continuous business relationship with the person for whom the services are performed or continues to work for
the same person year after year;
(G) whether the individual establishes his
or her own time schedule or does the employer set the time schedule;
(H) whether the individual is free to work
when and for whom he or she chooses, or is
required to devote full-time to the business
of the employer, and is restricted from doing
other gainful work;

I) whether the individual uses nis or her
own office, desk, telephone, or other equipment or is physically within the employers
direction and supervision;
(J) whether the individual is free to perform services at his or her own pace or performs services in the order or sequence set by
the employer;
(K) whether the individual submits no reports or is required to submit regular oral or
written reports to the employer;
<L) whether the individual is paid by the
job or on a straight commission or is paid by
the employer in regular amounts at stated
intervals;
(M) whether the individual accounts for
his or her own expenses or is paid by the
employer for expenses;
iN) whether the individual furnishes his
or her own tools or is furnished tools and
materials by the employer;
(O) whether the individual has a real, essential, and adequate investment in the
business or has a lack of investment and depends on the employer for such facilities;
(P) whether the individual may realize a
profit or suffer a loss as a result of services
performed or cannot realize a profit or loss
by making good or poor decisions:
(Q) whether the individual works for a
number of persons or firms at the same time
or usually works for only one employer;
(R) whether the individual has his or her
own office and assistants, holds a business
license, is listed in business directories,
maintains a business telephone, or advertises in newspapers or does not make services available except through a business in
which he or she has no interest;
(S) whether the individual may not be
fired or discharged as long as he or she produces a result which meets contract specifications or may be discharged at any time;
and
(T) whether the individual agrees to complete a specific service, and is responsible for
its satisfaction or is legally obligated to perform the service, or may terminate his or her
relationship with the employer at any time.

APPENDIX B

Appendix 1
DLM/KM/AH/ab
BOARD OF REVIEW
The I n d u s t r i a l Commission of Utah
Unemployment Compensation Appeals

TASTERS, LTD. INC.
Employer No. 1-117373-0

:
:

Case No.

:

DECISION

:

Case No.

90-A-4044-T

90-BR-167-T

DEPARTMENT OF EMPLOYMENT SECURITY
Tasters L t d , Inc. appeals the decision of the Administrative Law
Judge in the above e n t i t l e d matter, which held Tasters to be subject to the
Utah Empl oyment Security Act with respect to i t s employment of "demonstrat o r s " . S p e c i f i c a l l y , the ALJ ruled the demonstrators could not be c l a s s i f i e d
as independent contractors under §35~4-22(j) (5) of the Act.
After careful consideration of the record and Tasters 1 contentions
on appeal, the Board of Review finds that the demonstrators i n question do
not meet the c r i t e r i a of §35-4-22(j)(5) for independent contractors. The
Board of Review therefore affirms the decision of the ALJ and holds the
demonstrators to be in the employ of Tasters and subject to coverage under
the provisions of the Utah Employment Security Act.
Based upon i t s review of the record, the Board of Review makes the
following findings of f a c t : Tasters is in the business of providing workers to
brokers and manufacturers' representatives for the purpose of demonstrating
various products in grocery and department stores. Each demonstrator works
on an o n - c a l l , part-time basis with no guarantee of any particular schedule or
number of work hours. Each demonstrator is free to accept or decline offered
assignments as he or she sees f i t .
Tasters gives each demonstrator a two-page set of w r i t t e n i n s t r u c t i o n s governing the performance of t h e i r d u t i e s , including details such as
a t t i r e , length of breaks, product d i s p l a y , and demonstration t a c t i c s . Demons t r a t o r s are prohibited from having children present, smoking, reading or
s i t t i n g while on the j o b . Orientation and other training sessions are sometimes held for demonstrators, but attendance is not required. Payment for
attendance at such meetings is made by Tasters' c l i e n t brokers or manufacturers.
Once a demonstrator accepts a p a r t i c u l a r assignment, he or she must
report for work according to a set schedulp. The demonstrators' performance
in the store may be monitored by Tasters' f/ield representative or by Tasters'
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c l i e n t s . While i n d i v i d u a l i z e d supervision is not generally provided, the
f i e l d representative and c l i e n t s give i n s t r u c t i o n when necessary. At the end
of each demonstration, demonstrators are required to submit a report to
Tasters.
The demonstrators are e i t h e r provided the supplies used in demonstrations or are reimbursed for the expense of such supplies. The demonstrators provide equipment such as f r y i n g pans and card tables at t h e i r own
expense. Tasters sometimes provides microwave ovens, then charges i t s c l i e n t s
rental fees for t h e i r use.
Demonstrators are paid on a "per day" basis. Occasionally, demonstrators delegate assignments to other demonstrators, who then are paid for
the work. Tasters carries worker f s compensation insurance on the demonstrators
but provides no other fringe benefits and does not withhold payroll taxes from
demonstrators' paychecks.
The demonstrators and Tasters are free to terminate t h e i r r e l a tionship with each other at any time. Demonstrators perform t h e i r services
under Tasters' business name. Although they are free to perform services f o r
other employers, none advertise, maintain o f f i c e s or obtain business licenses.
In judging whether the foregoing facts substantiate Tasters' posit i o n that i t s demonstrators are independent contractors, the Board of Review
is guided by §35-4-22(j) (5) of the Utah Employment Security Act, which provides in material part as follows:
Services performed by an individual
for wages or under any
contract of h i r e , written or o r a l , express or implied, are
considered to be employment subject to t h i s chapter unless i t
is shown to the s a t i s f a c t i o n of the commission that the i n d i vidual is an independent contractor.
The commission shall
analyze a l l of the facts in Subsections (A) through (T) under
the common-law rules applicable to the employer-employee r e l a tionship to determine i f an individual is an independent
contractor. An individual is an independent contractor i f the
weight of the evidence supports that f i n d i n g .
The following
ing factors are to be considered i f applicable.
(Factors A
through T f o l l o w , but have been ommitted due to t h e i r length.)
Under §35-4-22(j) ( 5 ) , above, wages paid to an individual f o r personal services
are subject to unemployment insurance contributions unless the services are
performed by an independent contractor.
§35-4-22(j)Jb) establishes 20
separate factors f o r assessing whether status as an independent contractor
e x i s t s , i t also recognizes that each factor may not be pertinent in every case
and should be considered only i f applicable.
To understand and apply
§35-4-22(j) ( 5 ) ' s 20 factors, i t is necessary to understand t h e i r development
i n the Act.
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Prior to A p r i l 24, 1989, §35-4-22(j) (5) used a two-part test to
determine independent c o n t r a c t o r s t a t u s .
F i r s t , the individual performing
services must be free from c o n t r o l and d i r e c t i o n from the party for whom the
services were provided.
Second, the individual performing services must be
independently established in an occupation, trade or business of his own.
However, because the Internal Revenue Service also made determinations of
independent contractor status using only the test of "control and d i r e c t i o n " ,
a lack of conformity existed between determinations of the Department and
Internal Revenue Service.
To increase conformity, the Legislature repealed
the two part test of §35-4-22(j) (5) and replaced i t with a test that r e l i e d
upon 20 factors the IRS had i d e n t i f i e d as generally s i g n i f i c a n t in determining
"control and d i r e c t i o n " .
In summary, §35-4-22(j) (5) 's two-part test of
freedom from control and d i r e c t i o n and independent establishment in business
was replaced by a 20-part t e s t focusing on control and d i r e c t i o n .
§35-4-22(j) (5) as amended recognizes that not each of i t s 20 factors (A through T) w i l l apply i n every s i t u a t i o n .
§35-4-22(j)(5) further
recognizes the necessity of "weighing" factors according to t h e i r significance
under the facts of a p a r t i c u l a r case. The Board of Review must therefore
i d e n t i f y those factors which are signficant in the present case, then determine whether the evidence with respect to those factors establish the freedom
from control and d i r e c t i o n necessary to support a finding of independent cont r a c t o r status.
Factors A, B, G, J and K r e l a t e to the amount of d i r e c t control
exercised over the i n d i v i d u a l i n the performance of his or her duties. As
the extent of control over d e t a i l s increases, an indiviudual w i l l be more
l i k e l y to be considered an employee. In t h i s case, Tasters t e l l s i t s demonstrators when to report f o r work, when to leave, and how long t o spend on
breaks and lunch.
I t t e l l s them to remain standing, not to smoke, not t o
have children with them, and not to read. Demonstrators are instructed on
proper dress and personal demeanor. The foregoing i s only a sample of the
detailed instructions Tasters gives i t s demonstrators. While Tasters is not
staffed to the extent that such matters can be closely observed, Tasters has
nonetheless exercised i t s r i g h t to give the instructions.
The Board of
Review concludes the foregoing factors strongly support a finding that Tasters
exerts control and d i r e c t i o n over the demonstrators.
A second group of f a c t o r s , C, F, H, 0, P, Q and R, pertain to the
degree of independence and separation existing between the individuals performing services and the e n t i t y for which services are performed. A high
degree of separation tends to establish an independent contractor r e l a t i o n ship while integration indicates an employment r e l a t i o n s h i p .
Due to the
unique nature of Tasters' business, the Board considers many of the factors
in t h i s category to be of l i t t l e s i g n i f i c a n c e . For example, Tasters' business
does not require f u l l - t i m e employees or a high degree of contact with i t s
demonstrators. Nor does i t require or permit a substantial investment in
equipment. However, the Board does consider factor R t o be s i g n i f i c a n t . The
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demonstrators had not taken the steps to estaablish independent business
a c t i v i t y that an independent contractor would be expected to take. In conc l u s i o n , most factors in t h i s category are not s i g n i f i c a n t in evaluating
Tasters' control over i t s demonstrators, except factor R, which supports the
finding that the demonstrators were not independent contractors.
The t h i r d category of f a c t o r s , items D, E, L, S and T, r e l a t e to
the issue of whether a continuing personal relationship between employer and
employee has been e s t a b l i s h e d , or a l t e r n a t i v e l y , whether the relationship was
merely a discrete, j o b - b y - j o b arrangement in which performance is enforceable
under contract law. Certain of the factors in t h i s category are s i g n i f i c a n t
to t h i s case and support a finding of independent contractor status.
For
example, Tasters permitted the demonstrators to delegate assignments to
others and compensated demonstrators on a "per job" basis. On balance, the
nature of the legal r e l a t i o n s h i p between Tasters and the demonstrators r e sembles that of an independent contractor r e l a t i o n s h i p .
The last category of f a c t o r s , items I , M and N, focus on the demons t r a t o r s 1 investment i n equipment and the a l l o c a t i o n of expenses between the
demonstrations and Tasters. These factors are not useful under the circumstances of this case since equipment requirements are minimal and expenses
are reimbursed by Tasters' c l i e n t s .
In sunmary, the 20 factors of/§35-4^2(JK5)~lilve~1jeen evaluated by
the Board of Review and c l a s s i f i e d into? four general groups.- The f i r s t group
relates to the amount of d i r e c t control—exerxised-""by Tasters, while the
second group pertains to the extent of i n t e g r a t i o n of the demonstrators i n t o
Tasters' business.
In l i g h t of the f a c t s of t h i s case, both categories
indicate that the employment r e l a t i o n s h i p between Tasters and i t s demonstrators is that of employer and employees.
While the t h i r d group of f a c t o r s ,
pertaining to the legal r e l a t i o n s h i p between Tasters and i t s demonstrators,
favors a contrary conclusion and the f o u r t h group, pertaining to a l l o c a t i o n
of expenses and investment, is n e u t r a l , the f i r s t and second categories are
the most s i g n i f i c a n t to t h i s case.
The Board of Review concludes that
the weight of the evidence when viewed under the standards set f o r t h i n
§35-4-22(j) (5) (A) through (T) does not support a finding that Tasters'
demonstrators are independent c o n t r a c t o r s .
The Board of Review therefore
holds that they are in employment subject to the provisions of the Utah
Employment Security Act.
Two additional points in Tasters' appeal require b r i e f discussion.
F i r s t , Tasters argues that the questionnaire prepared by the Department and
completed by Tasters demonstrators should have been excluded from the record
because they lacked s t a t i s t i c a l v a l i d i t y , were not understood by the demons t r a t o r s and contained questions which did not conform to the 20 factors set
f o r t h in §35-4-(22)j) ( 5 ) . The questionnaires are insignificant to the Board
of Review's decision in t h i s matter, since the Board of Review r e l i e d instead
upon the demonstrators' testimony from the appeal hearing, given under oath
and subject to cross-examination.
Even i f the questionnaires were removed
from the record, the Board of Review's decision would remain unchanged.
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The second point requiring response is Tasters' contention that a
previous informal IRS determination that one of Tasters' demonstrators was an
independent contractor should prompt a s i m i l a r determination in the present
case. However, the Board of Review must apply the provisions of the Utah
Empl qyment Security Act according to the facts in the record before i t .
Where the Employment Security Act and federal standards are the same, i t is
probable that the same result w i l l be reached. Occasional l y , differences in
f a c t - f i n d i n g w i l l result in contrary decisions. In t h i s case, the Board has
had the benefit of exhaustive fact f i n d i n g and active participation^from-tiie^
Department and Tasters. The Board of Review is u n w i l l i n g - t o ignore such a
complete record in order to adopt an informal opinion of^ihe IRS which appears
to v i o l a t e the IRS1 own precedents.
This decision becomes f i n a l on the date i t is mailed, and any
f u r t h e r appeal must be made w i t h i n 30 days from the date of mailing. Ycur
appeal must be submitted in w r i t i n g to the Utah Court of Appeals, Midtown
Plaza, 230 South 500 East, Suite 400, Salt Lake C i t y , Utah 84102. To f i l e
an appeal with the Court of Appeals, you must submit to the Clerk of the
Court a P e t i t i o n for Writ of Review s e t t i n g f o r t h the reasons for appeal,
pursuant to §63-46b-16 of the Utah Administrative Procedures Act and
Rule 14 of the Rules of the Utah Court of Appeals, followed by a Docketing
Statement and a Legal B r i e f as required by Rules 9 and 24-27, Rules of the
Utah Court of Appeals.

EVIEW

Dated this 10th day of July, 1990.
Date Mailed:

July 20, 1990
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DECISION
Gise Nd. 92-BR-262-T
EEPARIMENr OF EMPLOYMENT SECURITY
The Board of Review previously held that food demonstrators working
for the employer, Tasters, could not be classified as irriependent contractors
Tasters
under Section 35-4-22(j) (5) of the Utah Employment Security Act.
appealed the Board's decision to the Utah Oourt of Appeals. Ihe Utah Court of
Appeals remanded the matter to the Board to make additional findings of fact
with regard to each of the factors articulated as appropriate for consideration
by the Board under Section 35-4-22(j) (5) in naking a determination of
independent contractor status.
Based upon its review of the record, the Board of Review makes the
following findings of fact: Tasters is in the business of providing workers to
brokers and manufacturers' representatives for the purpose of demonstrating
various products at grocery and department stores. Each demonstrator works en
an on-call, part-time basis with no guarantee of any particular schedule or
number of work hours. Each demonstrator is free to aooept or decline offered
assignments as he or she sees fit.
Tasters gives each demonstrator a two-page set of written instructions
governing the performance of their duties, including details such as attire,
length of breaks, product display, and demonstration tactics. Darrcnstrators are
prohibited from having children present, smoking, reading or sitting while on
the job.
Orientation and other training sessions are sometimes held for
demonstrators, but attendance is not required. Payment for attendance at such
meetings is made by Tasters1 client brokers or manufacturers.
Once a demonstrator accepts a particular assignment, he or she must
report for work according to a set schedule. The demonstrator's performance in
the store may be ironitored by Tasters1 field representative or by Tasters1
clients. While individualized supervision is not generally provided, the field
representative and clients give instruction when neoessary. At the end of each
demonstration, demonstrators are required to submit a report to Tasters. The
report indicates what product was demonstrated, how much of the product was sold
during the demonstration, and any expenses incurred for the demonstration. The
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worker may report the responses of customers and any ocximents the demonstrator
may have. Store managers may also provide ccmnents on the report form.
The demonstrators are either provided the supplies used in
demonstration or reiitfcursed for their expense of such supplies.
The
demonstrators provide equipment, such as frying pans and card tables, at their
own expense.
Tasters sometimes provides microwave ovens, then charges its
clients rental fees for their use.
Deironstrators are paid for all demonstrations by Tasters on a per job
basis. Occasionally, demonstrators delegate assignments to other demonstrators,
who then are paid for the work. Tasters carries Workers Octrpensation Insuranoe
on the demonstrators but provides no other fringe benefits and does not withhold
payroll taxes from demonstrators' pay checks.
The demonstrators and Tasters are free to terminate their relationship
with each other at any time.
Demonstrators perform their services under
Tasters' business name. Although they are free to perform services for other
employers, none advertise, maintain offices or obtain business licenses. Many
have other full-time or part-time jobs.
Some are hcmemakers and some are
students.
In judging whether the foregoing facts substantiate Tasters' position
that its demonstrators are independent contractors, the Board of Review is
guided by Section 35-4-22.3(3) [formerly 35-4-22(j) (5)] of the Utah E&ployment
Security Act, which provides in material part as follows:
Services performed by an individual for wages or under any
contract of hire, written or oral, express or implied, are
considered to be enployment subject to this chapter, unless
it is shown to the satisfaction of the caimission that the
individual is an independent contractor.
The occmission
shall analyze all of the facts in subsections (a) through
(t) under the ccmnon-law rules applicable to the eqployererplcryee relationship to determine if an individual is an
independent contractor.
An individual is an independent
contractor if the weight of the evidence supports that
finding.
The following factors are to be considered if
applicable: [Factors (a) through (t) follow, but have been
emitted due to their length.]
The Board has carefully examined each of the factors enunciated by
Section 35-4-22.3(3) in light of this particular factual situation. The Board
determines that the following factors are significant in showing that Tasters1
demonstrators are e&ployees rather than independent contractors:
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Factor (a) requires the Board to determine "vfoether the individual
works his own schedule or is required to occply with another person's
instructions about when, where, and how work is to be performed11.
Although individual demonstrators can decide not to aooept
certain assignments, they are not free to decide when,
where, and how their work is performed.
They receive
specific instructions on hew and when the demonstrations are
to be perfonned. Since the demonstrators are required to
conform to another person's instructions about vfoen, where,
and hew the work is to be performed, analysis of this factor
strongly
indicates
employee
status
for Tasters
demonstrators.
Factor (b) requires the Board to decide 'Vhether the individual uses
his or her cwn methods and requires no specific training fran the purchaser, or
is trained by an experienced enployee working with him or her, is required to
take correspondence or other ccurses, attend meetings, and by other methods
indicates that the employer wants the services performed".
While Tasters does not make mandatory the classrocro or
seminar training it provides, it does provide written
instruction about hew the work is to be done. The facts as
examined under this factor shew enployee status for Tasters
demonstrators.
Factor (c) asks ftwhether the individuals services are independent of
the success or ccxitinuation of a business or are merged into the business where
success and continuation of the business depends upon those services and the
employer coordinates work with the work of others".
The sole purpose of Tasters' business is to conduct
demonstrations for brokers. The individual demonstrators1
services are not independent of the suooess and
continuation of the business.
Therefore, since the
demonstrator service is merged into Tasters1 business, this
factor very strongly indicates that the deanonstrators are
employees.
Factor (g) asks "whether the individual establishes his own time
schedule or the enployer sets the time schedule".
Testimony from demonstrators shews that while demonstrators
have the opportunity to reject offers of work fran Tasters
they must go to work at the time camunicated to them by
Tasters if they decide to work.
Even though Tasters does
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not set the time frames for each demonstration, Tasters
allcws the brokers and store managers to make this decision
for the demonstrators. Since the individual demonstrators
do not set their own hours, analysis of the facts of this
case under factor (g) strorgly indicates enployee status for
the demonstrators.
Factor (k) asks "whether the individual submits no reports or is
required to submit regular oral or written reports to the esiplqyer".
The fact that donsonstratjors are recjiined to submit detailed
reports to Tasters at the end of each demonstration strongly
indicates enployee status as opposed to independent
contractor status.
Factor (m) requires the Board to consider if applicable "whether the
individual accounts for his cwn expenses or is paid by the employer for
expenses".
Demonstrators are either provided incidental supplies, such
as toothpicks, napkins, cups, by the store or broker or
submit costs to Tasters, for reimbursement. Significant to
the Board is the fact that Tasters has the right to approve
or disapprove questionable costs to be paid to the
demonstrators vfoen the costs are submitted to them for
reintursement.
Analysis of the facts under this factor
strongly indicates enployee status.
Factor (p) asks "whether the individual may realize a profit or
suffer a loss as a result of services performed or cannot realize a profit or
loss by making good or poor decisions".
Analysis of the facts under this factor strongly indicates
employee status as no matter he*/ the demonstrator runs his
or her demonstration, it has no effect en his or her
eventual pay for the desaonstration.
The individual's
performance does not alter his or her profit or loss fran
the venture.
Factor (r) asks "vrtiether the individual has his own office and
assistants, holds a business license, is listed in business directories,
maintains a business telephone, or advertises in newspapers or does not make
services available except through a business in vhich he or she has no
interest".
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Some Tasters employees work for other demonstrator
cxxipanies, but workirij part-time for several employers in
the same line of business does not mean that the individual
who performs that part-time esrployment has his or her cam
business. There is nothing in the look or nature of the
kind of work that Tasters demonstrators do, nor in the way
they organize their work, to indicate they run their own
businesses.
The demonstrators do not have their own
offices, they do not have business licenses, they do not
advertise, maintain business phones or listings in business
directories.
Demonstrators work for others who have
businesses. Analysis under this factor strongly indicates
employee status.
Factor (o) requires the Board of Review to determine ••whether the
individual has a real, essential, and adequate investment in the business or
has a lack of investment and depends on the employer for such facilities".
Tasters argues that their demonstrators have a business
investarent in being a demonstrator in that they must buy a
card table, frying pan and other utensils. The Board notes
that these items can be purchased at minimal cost, vrtiich
does not constitute a significant investment. These items
are not specialized equipment unique to this business but
are ccxtmonly cwned by most people. As a consequence, these
items cannot be viewed as a business investment. The Board
determines that the facts weighed against this factor tend
to indicate employee status.
The following factors are applicable in the matter at hand and tend to
indicate independent contractor status for Tasters demonstrators:
Factor (1) asks "whether the individual is paid by the job or on a
straight cainission or is paid by the employer in regular amounts at stated
intervals".
Tasters demonstrators are paid by the job for each
demonstration completed and not by a regular pay check that
ocmes at a regular interval.
Factor (q) asks "whether the individual works for a number of persons
or firms at the same time or usually works for only one employer".
While not all of the individuals work for others, many of
them do.
Viewed alone, analysis of this factor would
indicate
independent
contractor status for the
demonstrators but since the demonstrators tend to work as
enployees for other corpanies or individuals in different
types of businesses.
Analysis of this factor shows
independent contractor status only very weakly.
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Factor (d) asks "whether the individual's services may be assigned to
others or must be rendered personally11.
Evidence in the record suggests that the demonstrators in a
few instances have assigned their duties to others. The
fact that this possibility is available to demonstrators
does tend to indicate independent contractor status. The
Board gives this factor Hdniinal significance, however, since
individual demonstrators assign their duties to others only
rarely. F>artheranore, substitutes are not under the control
of the demonstrator, but are under control of Tasters to the
sane extent and degree as the demonstrator would have been
had she performed the work.
Factor (h) asks "whether the individual is free to work w h m and for
whan he chooses, or is required to devote full-time to the business of the
employer, and is restricted frcm doing other gainful work".
This question has minimal applicability in that the very
nature of Tasters' business means that no one could be a
full-time demonstrator for Tasters since demonstrations are
only set up during peak traffic hours in stores. Still,
since many Tasters employees have other WDric, analysis of
the facts under this factor would tend to indicate
independent contractor status.
Factor (n) requires the Board to examine "*rt>ether the individual
furnishes his c*m tools or is furnished tools and materials by the ejiplqyer".
This factor is one of minor significance, since while the
demonstrators furnish their own "tools," these "tools" are
not the kind associated with an independent business
venture.
The demonstrators purchase, have and use "the
tools of their trade" mostly for personal use in their cwn
hemes. Therefore, while factor (n) applies to the matter at
hand, it is of marginal significance in its indication of
independent contractor status for the demonstrators.
Finally, some of the factors enumerated under Section 35-4-22.3(3) are
not helpful in determining whether the demonstrators are independent cxntractors
or employees:
Factor (e) requires the Board to examine "v*>ether the individual has
the right to hire, supervise, and pay other assistants pursuant to a contract
under which the individual is responsible only for the attainnent of a result or
the individual hires, supervises, and pays workers at the direction of the
employer".
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The record does not show that when a demonstrator does get a
replacement there is any kind of a contract governing the
replacements work. Clearly that kind of a transfer of a
demonstrator's job is not at all what is anticipated by
factor (e) anyway because of the short term and untechnical
nature of the work done by Tasters demonstrators.
Therefore, this factor is inapplicable.
Factor (f) asks "whether the individual was hired to do one job and
has no continuous business relationship with the person for whan the servioes
are performed or continues to work for the same person year after year11.
This factor again adds nothing to the determination of
independent contractor status in that both halves of the
factor appear to be true. There is no way to give greater
weight to either the enplcyee portion of the factor or the
independent contractor portion of the factor.
While
demonstrators are hired for each individual job, a
continuous business relationship can also be maintained if
Tasters keeps calling and the demonstrator keeps accepting
demonstrations. An analysis of this factor gives no useful
information in determining whether or not a demonstrator is
an independent contractor or an enployee.
Factor (i) requires the Board to determine "vtoether the individual
uses his or her cam office, desk, telephone, or other equipment or is
physically within the employer's direction and supervision11.
Tasters demonstrators do their work at stores owned by
others.
Since neither the individual demonstrators nor
Tasters c*/ns, operates or manages the sites where v»rk is
performed, this factor is inapplicable and of no use in
determining whether the demonstrators are employees or
independent contractors.
Factor (j) requires the Board to determine ,fwhether the individual is
free to perform servioes at his or her own pace or performs service in the order
or sequence set by the employer41.
Demonstrators work consists of handing cut samples to those
who pass by for a set period of time. There is no "pacing"
involved in this kind of work and no ordered sequenoe of
duties because of the nature of the work. This factor is
therefore inapplicable to the present fact situation.
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Factor (s) asks ,fwhether the individual may not be fired or
discharged as long as he produces a result which meets contract specifications
or may be discharged at any time*.
There is no evidence i n the record that Tasters has
discharged a demonstrator in the middle of a shift, but
Tasters does drop people from t h e i r ccnputer l i s t if they do
not accept jobs often enough or i f they perform poorly.
Since the termination of the work arrangement between
Tasters and i t s demonstrators i s different than both of the
scenarios anticipated by factor ( s ) , factor (s) i s not
helpful in reaching a determination of whether the
demonstrators are independent contractors or enployees.
Factor (t) requires the Board t o determine '^whether the individual
agrees t o ccnplete a specific s e r v i c e , and i s responsible for i t s satisfaction
or i s legally obligated to perform the service, or may terminate h i s or her
relationship with the enplcyer at any time".
This factor i s inapplicable for the same reasons discussed
above in the analysis of factor ( s ) .
Termination of the
earployment agreement between Tasters and i t s danonstrators
occurs merely by that person f s name being dropped off the
ccnputer l i s t so that t h e individual i s not called to vrcrk,
or by the individual declining assignments.
In summary, a careful analysis of each factor articulated under
Section 35-4-22.3(3) of the Utah Employment Security Act reveals that the
preponderance of the evidence weighs heavily against a ruling that Tasters
demonstrators are independent contractors.
The demonstrators are under the
direction and control of Tasters, as evidenced by Tasters1 detailed written
instructions t o the demonstrators, Tasters 1 requirement that demonstrators
submit written reports of each demonstration ocnpleted, Tasters1 review of the
demonstrators1 use of incidental supplies before approval of repayment can be
made, and the fact that demonstrators cannot s e t their own time frames for work
but must work the schedule s e t by the store as ocnirunicated to them by Tasters.
Furthermore, the demonstrators are not in business for themselves but
are an integral part of Tasters 1 business, as evidenced by the fact that none of
the demonstrators have a financial investment in the business, none can realize
profit or loss fron the manner i n which they do their work, and none hold
business licenses, maintain business phones or cards or advertise. The Board of
Review therefore affirms the decision of the Administrative Law Judge that
Tasters demonstrators are not independent contractors within the meaning of
Section 35-4-22.3(3) of the Utah Employment Security Act, but are employees
within the meaning of the Utah Employment Security Act.
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lhis decision becomes final on the date it is mailed, and any further
appeal must be made within 30 days from the date of mailing. Your appeal must
be submitted in writing to the Utah Court of Appeals, Midtown Plaza, 230 South
500 East, Suite 400, Salt Lake City, Utah 84102. To file an appeal with the
Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ
of Review setting forth the reasons for appeal, pursuant to Section 63-46b~16 of
the Utah Administrative Procedures Act and Pule 14 of the Utah Rules of
Appellate Procedure, followed by a Docketing Statement and a legal Brief as
required by Rules 9 and 247, Utah Rules of Appellate Procedure.

Dated this 27th day of July, 1992.
Date Mailed:

September 9, 1992.
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MAILING CERTIFICATE

I hereby certify that I caused a true
and correct copy of the foregoing DECISIONtp be served
upon each of the following on this
y°t
day of
September, 1992 by mailing the same, postage prepaid,
United States mail to:
Gary E. Doctorman
Richard M. Marsh
Parsons, Behle & Latimer
Attorneys at Law
Cne Utah Center
201 South Main Street, Suite 1800
P.O. Box 11898
Salt Lake City, UT 84147-0898
Utah Court of Appeals
Midtown Plaza
230 South 500 East, Suite 400
Salt Lake City, UT 84102
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PROPOSED FINDINGS OF FACT
Factor A.
1.
a

statement

Two demonstrators attached to their questionnaires
on

Tasters'

Things to Remember".

letterhead

entitled

"Very

Important

It discusses such things as "dress appro-

priate," "be on time," "smile," and "sell out."

R. 25, 40.

(Supports Board's decision).
2.

There

is no evidence that the writing

entitled

"very important things to remember" is a requirement or that a
proper foundation was laid for its entry into evidence.
3.

Cohn gave the only testimony concerning a writing

and testifying the writing was an incidental thing, R. 232, and
that Tasters only gives general guidelines to the demonstrators.
R. 215, 216.
4.

Nielsen and Baird testified that they were free to

accept or decline jobs.
5.

R. 144, 162.

Baird testified that if a schedule was inappropri-

ate she was free to turn it down.
6.
hours.

Colmere

R. 180, 181.

testified

R. 171.
that

Tasters

(Supports Board's Decision).

scheduled

her

However, she

testified she can accept or decline any work and she determines
how the work is done.

R. 19 0.

7.

Tasters does not determine where a demonstrator

works, the demonstrator does by selecting
available.

among what work

is

R 214.
8.

she wants.

Hegerhorst considers she can work when and where

R. 2 01.
9.

Belrose testified she was free to accept or reject

any work and because of that she considered herself an independent contractor.

R. 204, 205.

Factor B.
10.
a

statement

Two demonstrators attached to their questionnaires
on

Tasters'

Things to Remember".

letterhead

entitled

"Very

Important

It discusses such things as "dress appro-

priate," "be on time," "smile," and "sell out."

R. 25, 40.

(Supports Board's decision).
11.

There

is no evidence that the writing

entitled

"very important things to remember" is a requirement or that a
proper foundation was laid for its entry into evidence.
12.

Cohn gave the only testimony concerning a writing

and testifying it was an incidental thing, R. 232, and that Tasters only gives general guidelines to the demonstrators.

R. 215,

216.
13.

There is no training by an experienced employee of

Tasters working with the demonstrators.
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R. 218.

The occasional

non-mandatory

training

session

is

arranged

at

request is conducted by the broker and not Tasters.
14.

the

broker's

R. 216.

Attendance at these or any other meetings is not

required and no correspondence courses are required.

R. 182,

218.
15.
require

no

The

demonstrators

specific

training

use

to

their

perform

own

the

methods

and

demonstrations.

R. 148, 151, 152, 159, 101, 102, 185, 186, 190.
16.

Tasters

only

gives

the

guidelines of how to perform their work.
17.

general

R. 216.

Tasters does not provide written evaluations of

the demonstrator's performance.
18.

demonstrators

R. 192, 225.

Tasters has only two full time employed

office

staff and three part time to arrange demonstrations with 2,000
demonstrators.
19.

R. 2 07.
Tasters does not perform any performance reviews,

award exceptional performance, does not discipline marginal performance, nor is the success or the failure of the demonstration
graded in any way.
20.

R. 225, 226, 227.

The demonstrators determine the detail of their

work and they are not supervised by Tasters.
217.
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R. 213, 215, 216,

Factor C.
21.

There is no evidence as to whether the individual

services are independent of the success or continuation of Tasters' business or whether they are merged into the business where
the success and continuation of the business depends upon those
services herein.
Factor D.
22.

Demonstrators' services may and have been assigned

to others and need not be rendered personally.
196,

218,

219.

(Supports

Board's

R. 152, 170, 191,

Decision

of

independent

contractor).
Factor E.
23.

Demonstrators have the right to hire, supervise

and pay other assistants.

R. 218-219.

Colmere testified that if

she could not complete a job and hired an assistant, she would
pay the assistant.

R. 196.

24.

Some

demonstrators

subcontract

their

work.

25.

The demonstrator may do one job or may have a con-

R. 219.
Factor F.

tinuous relationship with Tasters and work for Tasters year after
year, therefore this factor is not useful.
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Factor G.
26.
tions.

Tasters does not set the time frame for demonstra-

It allows the brokers and store managers to make this

decision.

R. 214 (supports Board's decision).
27.

she wants.

Hegerhorst testified she can work when and where

R. 2 01.
28.

Neilsen testified she is free to accept or decline

offers without repercussion and that she is free to leave the
store for personal reasons.
29.

R. 151, 152.

Cohn testified demonstrators set their own sched-

ule as to when they will work.

R. 223.

Factor H.
30.

Demonstrators are free to work when and for whom

they choose.

R. 148, 192, 223, 219, 220.

(Supports Board's

Decision of independent contractor).
31.
for Tasters
R.

219,

Demonstrators are not required to work full time
and

220.

are not restricted
(Supports

Board's

from

other

Decision

gainful work.
of

independent

contractor).
32.
ment.

Some demonstrators have other full time employ-

R. 219, 220.
33.

Some demonstrators directly compete with Tasters.

R. 219, 220.
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Factor I.
34.

The demonstrators do their work at stores owned by

others (supports Board's decision).
35.

Demonstrators use their own equipment and not the

equipment of Tasters.
36.
overhead

in

R. 148, 166, 182.

Tasters does not provide any services or pay any
connection

with

the

services

of

demonstrators.

R. 223, 232.
37.

Tasters does not provide written evaluations of

the demonstrator's performance.
38.

R. 192, 225.

The demonstrators are not physically within Tast-

ers' direction and supervision.

R. 152, 192, 199.

Factor J.

own

pace

39.

Demonstrators perform their demonstration at their

and

the

order

or

sequence

is

not

set

by Tasters.

R. 205, 224, 225.
Factor K.
40.

Demonstrators submit a one page report at the con-

clusion of a demonstration to verify that the demonstration was
held and to provide background information for the manufacturer
and not for Tasters.

R. 225, 226, 227, 209.

Decision).
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(Supports Board's

Factor L.
41.

Demonstrators

are paid

a demonstration

fee for

each job and the demonstration fee is negotiated depending on the
time, place and type of demonstration.

Tasters does not pay the

demonstrators in regular amounts at stated intervals.
228.

R. 204,

(Supports Board's Decision of independent contractor).

Factor M.
42.

The manufacturer or distributor is responsible for

the reimbursement of incidental expenses, and incidental expenses
are not reimbursed by Tasters.

R. 193, 225, 226, 227. (Supports

Board's Decision).
43.

Demonstrators account for their own expenses and

Tasters does not pay expenses.

R. 193, 229, 232.

Factor N.
44.

Demonstrators

R. 148, 166, 224, 229.

furnish

their

own

equipment.

(Supports Board's Decision of independent

contractor).
Factor O.
45.

The demonstrator's equipment costs between $50 and

$200, much of which is found in many households.
(Supports Board's Decision).
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R. 153, 229.

46.

Demonstrators have a real, essential and adequate

investment in their demonstration business in proportion to their
earnings.

R. 172, 188, 194, 245, 246.
47.

There is no evidence that the demonstrators depend

upon Tasters for the investment in their equipment.
48.

Colemere

accounts

for

her

equipment

costs

and

deducts them on her taxes and does not use the equipment at home.
R. 188.
Factor P.
49.

The demonstrators may suffer a loss as the result

of the service performed by paying damage and Tasters is not
responsible for damages caused by the demonstrators.

R. 194,

234-243.
Factor Q.
50.

The demonstrators work for a number of persons or

firms at the same time they work for Tasters.

R. 148, 192, 223.

(Supports Board's Decision of independent contractor).
Factor R.
51.

The demonstrators do not have their own office,

hold business license or are listed in phone directories and do
not advertise.

(Supports Board's Decision).
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Factor S.
52.

As long as the demonstrator performs or causes to

be performed the demonstration, the demonstrator is entitled to
payment of the demonstration fee.

R. 228.

Factor T.
53.

If a demonstrator does not complete a demonstra-

tion they are not paid.

R. 231.

General
54.

The

Internal

Revenue

Service

in applying

their

2 0 factor test, found the demonstrators to be independent contractors.

R. 2, 104-109, 110, 111.

GED/122292A

-9-

APPENDIX E

GARY E. DOCTORMAN
RICHARD M. MARSH
of and for
PARSONS BEHLE & LATIMER
Attorneys for Petitioner
50 West Broadway, Suite 400
Salt Lake City, Utah 84101
Telephone: (801) 532-1234
IN THE COURT OF APPEALS OF THE STATE OF UTAH
* * * * * * * *

TASTERS LTD., INC.
Petitioner,

AFFIDAVIT OF TAMARA EKLUND

vs.
Case No. 900451-CA
BOARD OF REVIEW OF THE
INDUSTRIAL COMMISSION
OF UTAH,
Respondent.
* * * * * * * *

STATE OF UTAH

)
:ss.
COUNTY OF SALT LAKE )
1, Tamara Eklund, being first duly sworn, depose and
state as follows:
1*

I am a paralegal at the law firm of Parsons Behle

& Latimer, counsel for Tasters Ltd., Inc., and I have personal
knowledge of the facts contained in this affidavit.
2.

On November 30, 1990, I went to the office of the

Utah State Senate and with the assistance of personnel at that
office, located the recording of Utah State Senate containing the

hearings on Senate Bill No. 164 (Section 35-4-22(j)(5), Utah Code
Ann.) from February 9, 1989.
3.
recording

carefully

containing

a legislative
I was

I

listened

to

that

portion

the statement by Senator Nielson

intent behind Senate Bill No. 164.

accurately

understanding

the

recording,

of

the

concerning

To insure that

I listened

to it

three times.
4.

Attached hereto is a transcription of that portion

of the recording of the hearings from Senate Bill No. 164 which I
recorded.
FURTHER AFFIANT SAYETH NOT.

DATED this 7th day of December, 1990.

\0 A.ix

CwWCCUi
EKLUND
Subscribed

and

sworn

to

before

me

December, 1990.

My Commission Expires:

NOTARY PUBLIC
Residing at:
^ v*fe

284/120790A
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this

J

7th

day

of

SENATE BILL NO. 164

Senator Nielson:

Senate Bill 164 is to define the independent
contractor versus the employee.

We've had, we

have on the books now a test, ABC test, and we
sometime back eliminated C.

There is a problem

with this test in that it doesn't - well it's
created somewhat of a hardship
small

businesses

outside
stand

in

that

especially on

there

were

those

the business area that didn't under-

the

contractor

difference
and

between

a employee.

little thicker than

it ought

an

independent

This

Bill

is a

to be, but the

meat of the Bill is on page 14.

On page 14

it's the entire and only intent of the Bill to
adopt

the

IRS test

as the definition of an

independent contract versus an employee and we
have tried to adopt the IRS schedule as nearly
as possible and place it in the code, and that
is the intent of the Bill.
answer

any

questions

you

I'd be happy to

might

have

on

the

Bill.
Speaker:

I'm seeing none Mr. President.
I'm seeing no questions.
move

Mr. President:

—

Make the motion.

Would it be proper to

Speaker:

At

this

time

under

suspension

of

the

rules

[inaudible] that this Bill be considered

for

the second and third reading and up for final
passage.
Mr. President:

All those in favor say Aye.
Aye.
All opposed.

Motion carries.

284/113090A
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